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CARE UNDER
"'THEw-- RI31oGHT
TO HEALTH.
HY THE P-UBLIC O,,
PTION IS THE
ONLY WAY TO PREVENT INEQUITABLE ACCESS TO
MEDICATIONS FROM BECOMING TERMINAL

Introduction
In 2008, the late Senator Ted Kennedy (D-Mass)
expressed an aspiration that the United States
should recognize health care access as a right of all
Americans. 1 He declared:
[t]his is a season of hope-new hope for a
justice and fair prosperity for the many, and
not just for the few. . . new hope that we will
break the old gridlock and guarantee every
American-north, south, east, west, young,
old-will have decent, quality health care as a
fundamental right and not a privilege. 2
Access to health care is not just a dream, however, but
a legal right protected by customary international law.3
The "right to health" is a prominent legal doctrine
that pervades international law. 4 President Franklin
Roosevelt introduced a right to health care in his "four
freedoms" speech, suggesting that Congress recognize
"the right to adequate medical care and the opportunity
to achieve and enjoy good health."5 His speech
influenced the content of the Universal Declaration of
Human Rights ("UDHR"), one of the first international
agreements to include the right to health. 6

debate about whether to enact national health insurance
began over seventy years ago.13 Although Congress
recently took great strides towards accomplishing this
elusive goal, a governmental guarantee of universal
health care access remains a distant ideal.' 4
This article argues that the U.S. must eventually
establish universal health insurance coverage in order
to comply with international standards of health care
access imposed by the right to health doctrine. In
particular, contrasting the ability of U.S. citizens to
access medicines against the internationally accepted
standards will expose the disparities between the
two. 15 Part I surveys the evolution of the right to
health and health care access within the U.S.16 Part
I additionally looks at customary international law
and its importance in the field of human rights.17 As
the U.S. is not legally constrained by treaty law, it is
only bound if the doctrine is a norm of customary
international law. Part II concludes that the right to
health is a part of customary international law and
considers its definition and implications for the U.S.18
Part III suggests steps American leaders can take to
conform to the international standards of health care
9
access. 1

Despite ties between U.S. politicians and the growth of
the right to health doctrine, however, the U.S. does not
guarantee access to health care for many Americans. 7
The picture of the American health care system is
dire. 8 Health problems create an immense economic
burden on U.S. families, which can lead to the choice
between health care and food. 9 Many U.S. citizens are
unable to afford medications, and therefore must go
without them.10 Others go bankrupt as a result of the
catastrophic financial strain imposed by illness."

L Background

Change is now a necessity. However, discussions of
health reform create great friction in the U.S.12 The

A. The Evolution of the "Right to Health"

The concept of the "right to health" has evolved
substantially during its long history.20 International
organizations have long grappled with its meaning,
but it is now prominently understood as a right to
enjoy access to necessary components of health care. 21
The recent health reform debate provides a useful
opportunity to evaluate the doctrine's meaning and
authority in relation to U.S. health care.

The international community first announced a
"right to health" as a component of human rights in
the Constitution to the World Health Organization
("WHO"). 22 The preamble of the Constitution
recognizes that the enjoyment of the highest attainable
standard of health is a fundamental right.23 It goes on
to establish WHO to help all individuals attain this
right.
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Following WHO Constitution's initial proclamations, countries drafted
myriad international treaties that recognize and formalize the right to
health. 25 The Universal Declaration of Human Rights states in Article 25(1)
that everyone has a right to health and security in the case of sickness or
other "circumstances beyond [one's] control." 26 The International Covenant
on Economic, Social, and Cultural Rights ("ICESCR") in Article 12(1)
reaffirms this right 27 and further illustrates steps that state parties must
take in Article 12(2)28 International treaties
with a more specific scope also reference the

C. Customary International Law
The growth of the right to health leads to the question of whether it now
constitutes customary international law.44 Customary international law
is a significant source of codifying human rights norms. 45 According
to the International Court of Justice ("ICJ"), a rule becomes customary
international law when two conditions are met: it must be carried out
frequently enough to constitute "settled practice" and states must follow it
pursuant to opiniojuris, a beliefthat thetpractice
is obligatory.416 Once a law meets the test, it is
M, binding upon all nations.4

the Elimination of All Forms of Discrimination
against Women, and the Convention of the Rights
of the Child. 29 Increasingly, the international
community espouses a common belief that
access to the health system is an essential

D. Health Care in the United States

component of an equitable society. 30
B. Defining the "Right to Health"
Despite its widespread use, "right to health" is
a broad and ambiguous phrase. 3' It is difficult
to conceptualize exactly what countries must do
to comply with the requirements it establishes. 32
For this reason, documents subsequent to the
original treaties clarify the broad terminology
and delineate the right's obligations. 33

~
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WHO provided an initial interpretation of
what "health" means and how it applies to the
right to health.34 The preamble to the WHO
Constitution specifies that, "health is a state of
complete physical, mental and social well-being and not the absence of
disease or infirmity." 35 The Constitution asserts that "[g]overnments have a
responsibility for the health of their people which can be fulfilled only by
36
the provision of adequate health and social measures."
In 1978, WHO supplemented this vague standard with a document
commonly called the "Alma-Ata Declaration." 37 The Alma-Ata Declaration
presented necessary components for primary health care, including health
education, promoting the availability of food and water, immunizations
against prominent infections, appropriate treatment for common diseases
and injuries, and the provision of essential drugs.38 WHO reaffirmed these
principles in 1998 with a resolution entitled "Health for All in the TwentyFirst Century."39
In defining the right to health, the U.N. did not adopt WHO's conception
of health, but built upon the framework of the Alma-Ata Declaration.40
The U.N. created the Committee on Economic, Social, and Cultural Rights
("CESCR") in 1985 to monitor and interpret the International Covenant
on Economic, Social, and Cultural Rights. 4 ' The Committee defines the
right to health as "a right to the enjoyment of a variety of facilities, goods,
services and conditions necessary" for the realization of health. 42 General
Comment No. 14 also establishes precise actions that states must take to
ensure this enjoyment. 43

Despite its widespread acceptance, the U.S. has
a poor record of recognizing the right to health. 48
The U.S. largely declined to ratify the numerous
treaties containing the right to health. 49
Additionally, unlike most developed nations, the
U.S. does not provide universal access to health
services, but relies heavily on private financing
for health care. 50 Legal protections only ensure
economic assistance to obtain health care for the
poorest segments of the population and senior
citizens. 5'
The cost of pharmaceuticals in the U.S. has
dramatically increased since the 1990s. 52
Insurance companies redistribute these added
costs to consumers by restricting benefits and
increasing the expenses of the insured. 53 Studies
show that the high prices of medications, and
54
the insurance companies' subsequent practices, restrict accessibility.
Some patients who cannot afford the cost of prescribed medication forego
complying with their medication regimen.55 Medical experts refer to this as
"cost-related prescription nonadherence" ("CRNA"). 56
In 2006, approximately twenty-three percent of patients in the U.S. did
57
not comply with their prescriptions due to prohibitive medication costs.
58
Lack of health insurance coverage is closely linked to this phenomenon.
Additionally, CRNA is most common among marginalized populations,
60
including individuals with lower incomes 59 and minorities.
Current trends accentuate the likelihood that members of the U.S. population
will not be able to afford pharmaceuticals. 6 1 The number of individuals
without health care insurance is rapidly increasing. 62 Furthermore, an
increasing number of U.S. citizens are underinsured, meaning their health
insurance does not adequately protect them from high health care costs.63
These ominous figures indicate that the public could experience significant
deleterious effects if the situation does not improve.64
E. Health Care Legal Reforms in the United States
The government is taking action to change the dire health care situation in
the U.S. 65 In 2009 the two houses of Congress each passed a bill to reform
the health care system. 66 Both bills contained provisions to expand coverage
to insure more individuals 67 and to lower costs. 68 They each additionally
attempted to combat the problem of CRNA by requiring "essential
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benefits" insurance companies must provide, including
pharmaceutical coverage. 69
Although the late Senator Kennedy championed health
care reform throughout his life, 70 his death ended a
Democratic supermajority in the Senate, threatening
to end the push towards reform.7 1 Therefore, on March
21, 2010, the House of Representatives abandoned the
bill passed in the House, HR 3962, and instead adopted
the bill approved by the Senate, HR 3590.72 On
March 23, 2010, President Obama signed the Patient
Protection and Affordable Healthcare Act into law,
making health care reform a reality.73 Soon after, both
houses passed a "budget reconciliation bill" altering
several provisions of the Senate bill. 74
The Patient Protection and Affordable Care Act
requires most citizens and residents to obtain health
insurance. 75 To ensure affordability, the law establishes
state-based health care "exchanges" for consumers
to purchase insurance coverage. 76 The "American
Health Benefit Exchanges" will create forums that
enable U.S. Citizens and legal immigrants to compare
and select regulated health care plans. 77 It will have
an online component to browse plans as well as a
hotline for assistance. 78 The exchanges are intended
to augment competition between plans and promote
optimal coverage at minimal cost. 79 Although the plans
within the exchanges will be regulated, existing health
insurance plans will persist in the private market. 80
Insurance plans within the exchange will provide
coverage based on a tiered structure. 81 Through this
system, insurance companies must cover at least
60% of total annual health care costs at the lowest
82
tier and up to 90% at the highest tier of coverage.
Additionally, each plan must ensure essential benefits
83
including prescription medication.
The Act also enhances affordability through
government assistance based on financial necessity.
The Patient Protection an Affordable Care Act
establishes government subsidies for families to reduce
health care costs.84 Families earning up to 400% of the
federal poverty level will be eligible for assistance.85
Although these benefits will improve health care access
and affordability, the House of Representatives bill,
HR 3962, was best suited to ameliorate the problems
addressed in this article.86 HR 3962 would have
established a public option, thereby creating universal
coverage. 87 The government would have run the public
insurance option to compete with private insurance and
guarantee coverage to the public. 88 Without a public
option, the government cannot ensure all individuals
can obtain health care insurance. The Congressional
Budget Office estimates that over twenty million non-
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elderly individuals will remain uninsured after the Act
takes full effect. 89

IL Analysis
The health care system within the U.S. creates a jungle
in which all citizens must fend for themselves. As a
result, a disturbing percentage of citizens cannot afford
the materials necessary to protect their health. 90 This
begs the question: does the U.S. comply with the legal
obligations of the right to health doctrine? In order
to determine the answer, one must first discern the
doctrine's authority on the U.S., what it requires, and
whether the U.S. meets these requirements.
A. The Right to Health Binds all Nations as
Customary International Law
The right to health doctrine has ripened into a rule of
customary international law.9 1 As established above,
to form customary international law, a norm must
constitute "settled practice" and states must follow it
pursuant to a belief that the practice is obligatory. 92
Evidence exists to meet both facets of this test. 93
1. Implementation of the Right to Health is Accepted
Practice
A practice need not be universal, but should reflect
a general acceptance by relevant states to amount to
accepted practice. 94 Evidence of human rights as state
practice includes domestic constitutional protection of
the right, decisions upholding it in regional and national
courts, U.N. resolutions, and regional organization
resolutions. 95 The evolution and increasing acceptance
of the right to health doctrine resulted in a proliferation
of such evidence to demonstrate the doctrine's status as
customary international law.96
The right to health enjoys widespread international
acceptance. 97 Almost every country in the world is a
party to at least one treaty that recognizes the right to
health. 98 Copious regional agreements also recognize
the right.99 Over one hundred nations include health
care access in their national constitutions. 100 Of
these nations, at least six mandate specific steps the
government must take towards achieving a successful
health care system that all citizens can access.' 0' These
countries thereby commit themselves to achieving
02
quality health care that all citizens can afford.'
The requirement to uphold the right to health is
also enforced by courtS. 103 An array of cases before
domestic and regional courts condemned actions that
violated the states' duties to protect these rights.' 04
Domestic courts have upheld obligations under the
right to health doctrine in countries including South
Africa, Canada, Argentina, Brazil, Colombia, Costa

Rica, Ecuador, India, and Venezuela. 05 Additionally,
the Inter-American Court protects the same rights
inherent in the right to health doctrine, but more
commonly under the "right to life."1 06 This shows
that nations condemn violations of the right to health,
accept the doctrine's obligatory nature, and are actively
enforcing its provisions.107
Furthermore, state acceptance of the right to health
doctrine goes beyond rhetoric.1 08 All developed
nations, except for the U.S., provide universal health
care coverage.1 09 Countries increasingly protect health
care access as an integral right of citizenship.110
Even nations that do not confer health rights within
their constitution spend exorbitantly to ensure health
care accessibility."' Based on the near universal
recognition and implementation, protection of the right
to health now constitutes accepted practice.112
2. States Follow the Right to Health Doctrine
Pursuantto a Perceived Obligation
States implement the right to health doctrine based
on a perceived obligation.113 When states consent to
international resolutions or enforce a legal doctrine in
court, they accept the binding nature of the doctrine.114
The international community has validated the
obligations imposed by the right to health doctrine
through numerous international declarations." 5
The members of the United Nations unanimously
accepted the Universal Declaration of Human Rights,
which heralded the right to health as a fundamental
human right.116 Nations also accepted the right to
health doctrine through World Health Organization
resolutions, such as the Alma-Ata Declaration and
"Health for All in the Twenty-First Century."l 7
In addition to the international resolutions, widespread
state participation in treaties recognizing the right
to health supports the existence of opinio juris and
establishes the right to health doctrine as customary
law.11 8 Rights crystallized in multilateral treaties
become customary international law when widespread
practice conforms.119 Thus, the numerous international
and regional treaties enforcing the doctrine lend
additional credence to the doctrine's status as
customary international law.'20 The right to health is
enshrined in as many treaties as the right to be free
from torture, another human right now accepted as
customary law.' 2 ' The myriad treaties protecting the
right to health enjoy widespread ratification in addition
to their prevalence.' 22
Upholding the right to health doctrine is general
practice followed pursuant to the belief that it imposes
an obligation and is, therefore, customary international
law.123 As such, the right to health doctrine binds all

nations. 124 The doctrine thus holds authority over the
U.S. under international law.125
B. CESCR's General Comment No. 14 Defines
the Term "The Right to Health" and Provides
Guidance on Compliance
The term "right to health" may invoke any number
of different concepts.126 Since the relevant treaties
provide scant guidance on what steps countries must
take to comply, states and scholars look to the U.N.
Committee on Economic, Social and Cultural Rights'
General Comment No. 14 for guidance.1 27 General
Comment No. 14's description of the obligations under
the right to health doctrine is widely accepted and is
considered the most comprehensive and respected
delineation of the concept.128
General Comment No. 14 contains the authoritative
interpretation of the International Covenant on
Economic, Social and Cultural Rights ("ICESCR"),
the core treaty establishing the right to health.129 When
a treaty provision is also customary international law,
it binds non-treaty parties only to the extent that it
reflects state practice.' 30 General Comment No. 14,
however, not only establishes ICESCR's scope, but also
mirrors nations' current practice.131 The obligations
outlined by General Comment No. 14 frequently form
the interpretation of the right, even outside of the
U.N.1 32 Both regional and domestic bodies employ the
analysis contained within the General Comment.133
It is the most commanding and frequently invoked
interpretation of the right to health doctrine.1 34 it
therefore provides the proper scope through which
to interpret the right to health doctrine in customary
international law.135
C. The United States is in Breach of the Right
to Health Doctrine as Defined in General
Comment No. 14 because Medicine is Not
Equitably Accessible Absent Discrimination
Pursuant to the requirements established by General
Comment No. 14, the U.S. is in breach of the right to
health doctrine under customary international law.' 36
General Comment No. 14 reports that the right to
health requires countries to ensure the availability,
accessibility, acceptability, and quality of health care
facilities, goods, and services. 137 However, prescription
medications in the U.S. are not economically accessible
to all citizens. 138
The term "goods" refers to products necessary to
protect health.' 39 The Committee on Economic,
Social, and Cultural Rights specifies that treatment for
diseases and "essential" medicines are core health care
goods.' 40 Prescription medication, an important health
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"good," can be crucial to the treatment, prevention, and control of diseases,
and therefore is clearly protected by provisions guarding health goods.141
Although all aspects of the doctrine are crucial, the right to health
predominantly focuses on individuals' ability to access health care. 142
Members of the population must be able to access health care equitably 43
and without discrimination.1 44 States must ensure that socially disadvantaged
groups can afford health care goods and services. 145
Prohibitive costs create subpar access to health goods.146 Nations must
ensure that essential medications are available equitably to all citizens,
despite their economic status. 147 CESCR explains that states have an
affirmative duty to ameliorate accessibility inequalities, even if they arise
unintentionally.148 A state may need to implement policies that favor
the disadvantaged or impoverished portions of the population.149 The
requirements of nondiscrimination and equitable access exist throughout
international law, nullifying any argument that an alternative definition of
the right to health doctrine could exclude these provisions.' 5s Therefore, if
essential medications are not equitably and indiscriminately available to all,
and the government does not act to change this situation, the state violates
the right to health.' 5 '
Despite these obligations, medications are not equally accessible to all
members of the population within the U.S.1 52 Medication accessibility
is a significant problem.153 In a study comparing the U.S. to four other
developed nations, the country ranked last for patients' ability to afford
prescriptions.1 54 As of 2006, 23% of U.S. citizens could not afford to
comply with prescriptions and medication inaccessibility is increasing.1s
Poorer individuals are disproportionately affected.1 56 However, it is a
systemic problem reaching beyond indigent portions of the population.157
Unfortunately, the government is not acting sufficiently to assist
economically disadvantaged groups.158
The situation is most dire for the marginalized populations the right to
health doctrine expressly requires states to protect.159 Troubling disparities
currently exist in access based on income-level, gender, and ethnicity.160
Low-income families are disproportionately unable to access medications,
both due to lack of money and insufficient or nonexistent insurance
coverage.161 Ethnic minorities and women are more susceptible to the
effects of prohibitive cost barriers than the rest of the population.162 These
facts reveal discriminatory medication accessibility.163 This widespread
inaccessibility of medications breaches the right to health doctrine under
customary international law.164
1. The United States is Not Respecting, Protecting, and Fulfilling
MedicationAccessibility Pursuantto the Right to Health Doctrine's
Pursuant to General Comment No. 14, states must respect, protect, and
fulfill the requirements of the right to health doctrine.' 65 To respect the right
to medicine accessibility as part of the right to health, countries must avoid
any action or policy that hinders access. 166 To protect this right, governments
must implement policies to safeguard access and prevent third parties from
impeding accessibility.' 67 To fulfill the requirements, states must establish
all necessary policies to ensure medication accessibility.168 Countries must
ensure low pricing for medications, or insurance to compensate for high
69
prices, such that all citizens can afford essential medications.1
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The U.S. is not upholding the obligations to respect, protect, and fulfill
the right to health doctrine.1 70 Most notably, the United States violates
the duties to protect and to fulfill medication accessibility.171 To protect
the entitlements under the doctrine, a state must prohibit third parties
from preventing its fulfillment.172 However, the government has not
implemented sufficient laws to protect individuals in the U.S. from excessive
pharmaceutical prices or predatory insurance tactics. 173 The only national
protections currently in place focus exclusively on the most impoverished
individuals, the disabled, and the elderly.174 Therefore, the U.S. does not
currently uphold the duty to protect medication accessibility under the right
to health doctrine.
Pursuant to the obligation to fulfill the right to health, the government
must establish a national health plan to ensure medications are affordable
and accessible to all, without discrimination.1 75 Some argue that the U.S.
meets the duty to fulfill through the creation of Medicare and Medicaid
programs.176 However, this position ignores the fact that many individuals
do not benefit from these systems and still cannot access medications.1 77
Additionally, private insurance plans are currently insufficient.178 Through
inaction, the U.S. thus violates the obligation to fulfill the right to health
doctrine in addition to the obligation to protect it. 179
It is not yet clear how the Patient Protection and Affordable Care Act will
affect pharmaceutical prices and affordability. However, pharmaceutical
manufacturers preemptively increased prices to avoid decreased profits.1 80
This signals that insurance and pharmaceutical companies may attempt
to circumvent the efficacy of the reform act. Without a public insurance
option, the government's efforts will likely prove insufficient to correct
the accessibility predicament. This is illustrated by the Congressional
Budget Office's expectation that twenty-three million nonelderly residents
will be uninsured in 2019.181 Illegal residents only account for two-thirds
of this figure.182 Thus, millions of legal residents will remain uninsured.
Furthermore, the reform act may potentially exacerbate the problem of
impoverished and unhealthy individuals shouldering a disproportionate
burden of health care costs. 183 Only a public option could guarantee
universal coverage and the lowest possible costs. 184
2. The United States is Unwilling, Not Unable to Uphold the Obligations
Imposed by the Right to Health Doctrine
85
Economic considerations play a role in implementing the doctrine.1
Therefore, a state only violates its obligations when it is unwilling,
not unable, to comply.186 This suggests a balancing test to determine
a reasonable level of action: weighing a nation's economic strength and
ability against the measures it takes to ensure the public can access health
care services. 187 If the state does not attempt to fulfill obligations to its full
88
capacity, it violates the doctrine's mandates.

In balancing the government's ability to enable medication access under
the right to health doctrine against its efforts, the scales are tipped heavily
against the U.S.' 89 The violations of the doctrine established above are
based on a lack of will, not inability, to eradicate these problems. 90 Based
on World Bank indicators on governance, the United States ranks highly
in governmental capability.' 9' The nation's 2009 gross domestic product
("GDP") surpassed $14 trillion, just behind the GDP of the entire European
Union and more than any other country in the world.192 Additionally, the
government currently spends more than any nation per capita on health

care. 193 Yet, nations that spend substantially less are
able to ensure universal health care access. 194 It is
therefore clear that the U.S. has the capability and
resources to implement the measures necessary to
ensure access to essential medicines.
While General Comment No. 14 predominantly
discusses "essential" medicines, the U.S. likely must
ensure citizens can afford most, if not all, prescribed
medications.195 The General Comment requires states
to uphold health accessibility to their maximum
capability.196 Based on the economic strength of the
U.S., the government must take significant action to
ensure medication accessibility for all.197 Balancing
the economic strength and significant capability of
the U.S. to implement the obligations under the right
to health doctrine against the meager protections
afforded, the U.S. clearly breaches the obligations
set forth in General Comment No. 14 and customary
international law.198
IIL Recommendations
The most glaring problem in U.S. health care is that
many individuals are uninsured and unable to afford
medical necessities, such as prescription medication.199
Thus, the first step to redeem the health care system
is to create universal health care that incorporates
prescription coverage. Additionally, the U.S. should
ratify the International Covenant on Economic, Social,
and Cultural Rights.
A. The United States Should Enact Reform
Laws to Create A Public Health Care Option
In order for the U.S. to comply with the right to health
doctrine, prescription medications must be equitably
accessible without discrimination.2 00 Prohibitive
pricing and manipulative health insurance tactics
cannot be allowed. The government must take action
to enable all citizens to enjoy the right to health and the
right to access medicines.
20
Health care reform laws can ensure these rights. 1
As previously addressed, high prices create an
insurmountable obstacle prohibiting uninsured or
underinsured individuals from accessing medicine. 202
This tragedy is intensified in the recessed economy
and by practices insurance companies employ to
ensure high profits and to restrict an insured party's
benefits. 203

The Patient Protection and Affordable Care Act
is a step in the right direction, but of the two bills
before Congress in 2009, H.R. 3962 would have best
ensured pharmaceutical access to the entire population
without discrimination or prohibitive cost.204 A public
insurance option is crucial to the eradication of access

disparities. 205 It would address many of the underlying
problems that create unequal access and ensure that
all citizens could obtain coverage. Additionally, a
public option would compete with private insurance
to discourage unfavorable practices through market
competition and could keep administrative costs to
a minimum. 206 Although the Patient Protection and
Affordable Care Act will make great strides toward
greater medication accessibility, it will likely fail
to eradicate inaccessibility entirely and fulfill the
requirements of the right to health doctrine. For this
reason, Congress should establish a public option
to bring the U.S. in line with its obligations under
international law.
B. The United States Should Ratify the
International Covenant on Economic, Social
and Cultural Rights
The U.S. should formally ratify the International
Covenant on Economic, Social, and Cultural Rights
in Congress. Ratifying the Covenant would formally
acknowledge the U.S.'s acceptance of the right to
health doctrine's binding obligations. Such a public
legal commitment can prove crucial for reform.
Debates about access to health care currently center on
moral imperatives, not legal rights. If the U.S. became
a party to ICESCR, these problems would be discussed
under the discourse of legal violations. This discourse
is more likely to encourage change. 207
Furthermore, if the U.S. ratifies the International
Covenant on Economic, Social, and Cultural Rights, it
would encompass the country under the purview of the
Committee on Economic, Social and Cultural Rights.
The Committee could then analyze the situation within
the U.S. and provide guidance on measures for the U.S.
to follow in order to improve access to health care and
prescription medications.

Conclusion
It is time to fulfill the dreams of the millions of
Americans who require health care and cannot afford
prescription medications. This article demonstrates
that access to health care is a fundamental human
right ensured by customary international law, but
unprotected in the U.S. The Founding Fathers of the
U.S. declared, "all men are created equal" and "are
endowed... with certain unalienable rights" including
"Life, Liberty, and the Pursuit of Happiness." 208
An individuals' health is integral to all three. A
public option would neutralize systemic inequalities
preventing their realization. As a nation that prides
itself on being a beacon of hope and freedom, it is time
to honor the memory of visionaries such as Theodore
Roosevelt and Ted Kennedy. The United States should
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join the advanced countries of the world in providing universal health care
access. As Senator Kennedy urged:
It is the glory and the greatness of our tradition to speak for those
who have no voice, to remember those who are forgotten, to respond
to the frustrations and fulfill the aspirations of all Americans seeking
a better life in a better land. We dare not forsake that tradition. 209
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